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II4 THE LEGAL ORDER 

legal norm if it does not belong to a valid legal order - it may be that 
no such norm bas been created in the way ultimately determined by the 
basic norm, or it may be that, although a norm has been created in that 
way, it has been repealed in a way ultimately determined by the basic 
norm. 

Law is always positive law, and its positivity lies in the fact that it is 
created and annulled by acts of human beings, thus being independent 
of morality and similar norm systems. This constitutes the difference 
between positive law and natural law, which, like morality, is deduced 
from a presumably self-evident basic norm which is considered to be the 
expression of the "will of nature" or of ''pure reason." The basic norm 
of a positive legal order is nothing but the fundamental rule according 
to which the various norms of the order are to be created. It qualifies a 
certain event as the initial event in the creation of the various legal 
norms. It is the starting point of a norm-creating process and, thus, has 
an entirely dynamic character. The particular norms of the legal order 
cannot be logically deduced from this basic norm, as can the norm ~'Help 
your neighbor when he needs your belpu from the norm "Love your 
neighbor." They are to be created by a special act of will, not concluded 
from a premise by an intellectual operation. 

6. Cuslomar:; and StatuJOI":; Law 
Legal norms are created in many different ways: general norms through 

custom or legislation, individual norms through judicial and administra
tive acts or legal transactions. Law Is always created by an act that 
deliberately aims at creating law, except in the case when law has its 
origin in custom, that is to say, in a generally observed course of con
duct, during which the acting individuals do not consciously aim at 
creating law; but they must regard their acts as in conformity with a 
binding norm and not as a matter of arbitrary choice. This is the require
ment of so-called opinlo juris $ive necessitatis. The usual interpretation 
of this requirement is that the indivj.duals constituting by their conduct 
the law-creating custom must regard their acts as determined by a legal 
rule; they must believe that they perform a legal duty or exercise a lep} 
right. This doctrine is not correct. It implies that the individuals con
cerned must act in error: since the legal rule which is created by their 
conduct cannot yet determine this conduct, at least not as a legal rule. 
They may erroneously believe themselves to be bound by a rule of law, 
but this error is not necessary to constitute a law-creating custom. It is 
sufficient that the acting individuals consider themselves bound by any 
norm whatever. 

We shall distinguish between statutory and customary law as the two 
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fundamental types of law. By statutory law we shall understand law 
created in a way other than by custom, namely, by legislative, judicial, 
or administrative acts or by legal transactions, especiaUy by contracts 
and (international) treaties. 

C. 'I'm: BASIC NORK O!' A LEGAL 0Imn. 

a. Tile Basic Norm and ,lie ConstituJ"", 

The derivation of the norms of a legal order from the basic norm of 
that order is performed by sbowing that the particular norms have been 
created in accordance with the basic norm. To the question why a certaIn 
act of coercion - e.g., the fact that one individual deprives another in
dividual of his freedom by putting him in jail - is a legal act, the answer 
is: because it has been prescribed by an individual norm, a judicial de
cision. To the question why this individual norm is valid as part of a 
definite legal order, the answer is: because it has been created in con
formity with a criminal statute. This statute, finally, receives its validity 
from the constitution, since it has been established by the competent 
organ in the way the constitution prescribes. 

If we ask why the constitution is valid, perhaps we come upon an 
older constitution. Ultimately we reach some constitution that is the 
first historically and that was laid down by an individual usurper or by 
some kind of assembly. The validity of this first constitution is the last 
presupposition, the final postulate, upon which the validity of all the 
norms of our legal order depends. It is postulated that one ought to 
behave as the individual, or the individwUs, who laid down the first con
stitution have ordained. This is the basic norm of the legal order under 
consideration. The document which embodies the first constitution is a 
real constitution, a binding norm, only on the condition that the basic 
norm is presupposed to be valid. Only upon this presupposition are the 
declarations of those to whom the constitution confers norm-creating 
power binding norms. It is this presupposition that enables lUll to dis
tinP.isb 1,le~eenindivid~ who are legal ,authorities and otheri,ndi
viduals whom we do not regard as such, ~ acts', of human.beings 
which create legal norms ,and acts which have no such effect. All these 
legal norms belong to one and the same legal order because their validity 
can be traced back - directly or indirectly - to the first constitution. 
That the first constitution is a binding legal nonn is presupposed, and 
the formulation of the presupposition is the basic norm of this legal order. 
The basic norm of a religious norm system says that one ought to behave . 
as God and the authorities instituted by Him command. Sinu'Iarly, the 
basic norm of a legal order prescribes that one ought to behave as the 
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"fathers" of the constitution and the individuals - directly or indirectly 
-authorized (delegated) by the constitution command. Expressed in 
the fonn of a legal nonn: coercive acts ought to be carried out only under 
the conditions and in the way determined by the ('fathers" of the c0n

stitution or the organs delegated by them.. This is, schematically formu
lated, the basic nonn of the legal order of a single State, the basic norm 
of a national legal order. It is to the national legal order that we have 
here limited our attention. Later, we shall consider what bearing the 
assumption of an international law has upon the question of the basic 
nonn of national law. 

h. The SPecifK; FfmCtion of ,he BtUic NM1n 

That a nonn of the kind just mentioned is the basic nonn of the na. 
tionallegal order does not imply that it is Impossible to go beyond that 
nonn. Certainly one may ask why one has to respect the first constitu
tion as a binding nonn. The answer might be that the fathers of the 
first constitution were empowered by God. The characteristic of so-called 
legal positivism is, however, that it dispenses with any such religious 
justification of the legal order. The ultimate hypothesis of positivism is 
the nonn authorizing the historically first legislator. The whole function 
of this ba.sic nonn is to confer law-creating power on the act of the first 
legislator and on all the other acts based on the first act. To interpret 
these acts of human beings as legal acts and their products as binding 
norms, and that means to interpret the empirical material which presents 
itself as law as such, is possible only on the condition that the basic 
nonn is presupposed as a valid nonn. The basic norm is only the 
necessary presupposition of any positivistic interpretation of the legal 
material. 

The basic nonn is not created in a legal procedure by a law-creating 
organ. It is not - as a positive legal norm is - valid because it is cre
ated in a certain way by a legal act, but it is valid because it is pre
supposed. to be valid i and it is presupposed to be valid because without 
this presupposition nO human act could be interpreted as a legal, espe
claIly as a norm-creating, act. 

By formulating the basic norm, we do not introduce into the science 
of law any new method. We merely make explicit what all jurists, mostly 
unconsciously, assume when they consider positive law as a system of 
valid norms and not only as a complex of facts, and at the same tUne 
repudiate any natural law from which positive law would receive its 
validity. That the basic nonn really exists in the juristic consciousness 
is the result of a simple analysis of actual juristic statements. The basic 
nonn is the answer to the question: bow - and that means under what 
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condition - are all these juristic statements concerning legal norms, 
legal duties, legal rights, and so on, possible? 

c. TIuJ Pri1fclple of Legitimacy 

The validity of legal norms may be limfted in time, and it is important 
to notice that the end a.s well as the beginning of this validity is deter· 
mined only by the order to which they belong. They remain valid as 
long as they have not been invalidated in the way which the legal order 
itself determines. This is the principle of legitima.q. 

This principle, however, holds only under certain conditions. It fails 
to bold in the case of a revolution, this word understood in the most 
general sense, so that it also covers the so-called coup d'Stal. A revolu
tion, in this wide sense, occurs whenever the legal order of a community 
is nullified and replaced by a new order in an illegitimate way, that is in 
a way not prescribed by the first order itself. It is in this context jr. 
relevant whether or not this replacement is effected through a violent 
uprising against those individuals who so far have been the Illegitimate" 
organs competent to create and amend the legal order. It is equally 
irrelevant whether the replacement is effected through a movement 
emanating from the mass of the people, or through action from those in 
government positions. -From a juristic point of view, the decisNe criterion 
of a revolution is that the order in force is overthrown and replaced by 
a new order in a way which the fonner had not itself anticipated. Usu
ally, the new men whom a revolution brings to power annul only the 
constitution and certain laws of paramount poUtical significance, putting 
other norms in their place. A great part of the old legal order I'remains" 
valid also within the frame of the new order. But the phrase "they re
main valid," does not give an adequate description of the phenomenon. 
It is only the contents of these norms that remain the same, not the 
reason of their validity. They are no longer valid by virtue of having 
been created in the way the old constitution prescn'bed. That constitution 
is no longer in force; it is replaced by a new constitution which is not the 
result of a constitutional alteration of the former. If laws which were 
introduced under the old constitution cccontinue to be valid" under the 
new constitution, this is possible only because validity has expressly or 
tacitly been vested in them by the new constitution. The phenomenon is 
a ca.se of reception (similar to the reception of Roman law). The new 
order Clreceives," i.e., adopts, norms from the old order; this means that 
the new order gives validity to (puts into force) norms which have the 
same content as norms of the old order. {IReception" is an abbreviated 
procedure of law-creation. The laws which, in the ordinary inaccurate 
parlance, continue to be valid are, from a juristic viewpoint, new laws 
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whose import coincides with that of the old Jaws. They are not identical 
with the old Jaws, because the reason for their validity is different. The 
reason for their validity is the new, not the old, constitution, and be
tween the two continuity holds neither from the point of view of the one 
nor from that of the other. Thus, it is never the constitution merely but 
always the entire legal order that is changed by a revolution. 

This shows that all norms of the old order have been deprived of their 
validity by revolution and not according to the principle of legitimacy. 
And they have been so deprived not only de /aclo but also ik jure. No 
jurist would maintain that even after a successful revolution the old 
constitution and the JaWI based thereupon remain in force, on the ground 
that they have not been nu1li1ied in a manner anticipated by the old order 
itself. Every jurist will presume that the old order - to which no political 
reality any longer corrE'SpOnds - has ceased to be valid, and that all 
norms, which are valId within the new order, receive their valIdity ex
clusively from the new constitution. It follows that, from this juristic 
point of view, the norms of the old order can nO longer be recognized as 
valId norms. 

d. Clumge of the Basic Norm 

It is just the phenomenon of revolution which clearly shows the sig
nificance of the basic norm. Suppose that a group of individuals attempt 
to seize power by force, in order to remove the legitimate government in 
a hitherto monarchic State, and to introduce a republican form of g0v
ernment. If they succeed, if the old order ceases, and the new order be
gins to be efficacious, because the individuals whose behavior the new 
order regulates actually behave, by and large, in conformity with the 
new order, then this order is considered as a valid order. It is now accord
ing to this new order that the actual behavior of individuals is interpreted 
as legal or Ulega!. But this means that a new basic norm is presupposed. 
It is no longer the norm according to which the old monarchical constitu· 
tion is valid, but a norm according to which the new republican constitu
tion is valid, a norm endowing the revolutionary government with legal 
authority. If the revolutionaries fall, if the order they have tried to 
establish remains inefficacious, then, on the other hand, their undertaking 
is interpreted, not as a legal, a Iaw-creating act, as the establishment of a 
constitution, but as an illegal act, as the crime of treason, and this ac
cording to the old monarchic constitution and its specific basic norm. 

e. The Principle oj EJJec;livene3s 
If we attempt to make explicit the presupposition on which these 

juristic considerations rest, we find that the norms of the old order are re-
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garded as devoid of validity because the old constitution and, therefore, 
the legal norms based on this constitution, the old legal order as a whole, 
has lost its efficacy; because the actual behavior of men does no longer 
conform to this old legal order. Every single norm loses its validity when 
the total legal order to which it belongs loses its efficacy as a whole. The 
efficacy of the entire legal order is a necessary condition for the validity 
of every single norm of the order. A conditio ~ lJW4 flon, but not a 
conditio per quam. The efficacy of the total legal order is a condition, not 
the reason for the validity of its constituent nonns. These norms are 
valid not because the total order is efficacious, but because they are 
created in a constitutional way. They are valid, however, only on the 
condition that the total order is elJicacious; they cease to be vaUd, not 
only when they are annulled in a constitutional way, but also when the 
total order ceases to be efficacious. It cannot be maintained that, legally,. 
men have to behave in conformity with a certain norm, if the total legal 
order, of which that norm is an integral part, has lost its efticacy. The 
principle of legitimacy is restricted by the principle of etfectiveness. 

f. D8S'llehuJ0 

This must not be understood to mean that a single lega1 norm loses its 
validity, if that norm itself and only that norm is rendered inefi'ective. 
Within a legal order which as a whole is efficacious there may occur fso.. 
Jated norms which are valid and which yet are not efficacious, that is, 
are not obeyed and not applied even when the conditions which they 
themselves Jay down for their application are fulfilled. But even in this 
ease efficacy has some relevance to validity. If the norm remains per_ 
manently inefficacious, the norm is deprived of its validity by"desuetudo/' 
"Desuetudo" is the negative legal effect of custom. A norm may be an
nulled by custom, viz., by a custom contrary to the norm, as well as it 
may be created by custom. Desuetudo annuls a norm by creating another 
norm, identical in character with a statute whose only function is to 
repeal a previously vaUd statute. The much-discussed question whether 
a statute may also be invalidated by desuetudo is ultimately the question 
whether custom as a source of Jaw may be excluded by statute within a 
legal order. For reasons which will be given Jater, the question must be 
answered in the negative. It must be assumed that any legal norm, even 
a statutory norm, may lose validity by desuetudo. 

However, even in this case it would be a mistake to identify the va
lidity and the efficacy of the norm; they are still two different phenomena. 
The norm annulled by desuetudo was valid for a considerable time with
out being efficacious. It is only an enduring lack of efficacy that ends 
the validity. 
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The relation between validity and efficacy thus appears to be the fo).. 
lowing: A norm is a valid legal norm if (a) it has been created in a way 
provided for by the legal order to which it belongs, and (b). if it has not 
been annulled either in a way provided for by that legal order or by way 
of desuetudo or by the fact that the legal order as a whole has lost its 
efficacy. 

g. Tile «o.ght" and lhe 'fII" 

The basic norm of a national legal order is not the arbitrary product 
of juristic imagination. Its content is deterniined by facts. The function 
of the basic norm is to make possible the normative interpretation of 
certain facts, and that means, the interpretation of facts as the creation 
and application of valid norms. Legal norms, as we pointed out, are 
considered to be valid only if they belong to an order which is by-and 
large efficacious. Therefore, the content of a basic norm is determined 
by the facts through which an order is created and applied, to which the 
behavior of the individuals regulated by this order, by and large, con
forms. The basic norm of any positive legal order confers legal authority 
only upon facts by which an order is created and applied which is on the 
whole effective. It is not required that the actual behavior of individuals 
be in absolute conformity with the order. On the contrary, a certain 
antagonism between the normative order and the actual human behavior 
to which the norms of the order refer must be possible. Without such a 
possibility, a normative order would be completely meaningless. What 
necessarily happens under the laws of nature does not have to be pre
scribed by norms: The basic norm of a social order to which the actual 
behavior of the individuals always and without any exception confonns 
would run as fonows: Men ought to behave as they actually behave, or: 
You ought to do what you actually do. Such an order would be as mean
ingless as an order with which human behavior would in no way con
form, but always and in every respect contradic.t. Therefore, a normative 
order loses its validity wben reality no longer corresponds to it, at least 
to a certain degree. Tbe validity of a legal order is thus dependent upon 
its agreement with reality, upon its uefIicacy." The relationship which 
exists between the validity and efficacy of a legal order - it is, so to 
speak, the tension between the (tougbt" and the "is" - can be determined 
only by an upper and a lower borderHne. The agreement must neither 
exceed a certain maximum nor fall below a certain minimum. 

h. l..a.ttJ a.nd PO'Wet' (RighI a.nd Mighl) 

Seeing that the validity of a legal order is thus dependent upon its 
efficacy, one may be misled into identifying the two pbenomena, by 
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defining the validity of law as its efficacy, by describing the law by ('is" 
and not by ('ougbt" statements. Attempts of this kind have very often 
been made and they have always failed. For, if the validity of law is 
identified with any natural fact, it is impossible to comprehend the spe
cific sense in which law is directed towards reality and thus stands over 
against reality. Only if law and natuial reality, the system of legal 
norms and the actual behavior of men, the "ought" and the "is," are two 
different realms, may reality conform with or contradict law, can buman 
behavior be cbara.cterized as legal or ll1egal. 

The efficacy of law belongs to the realm of reality and is often called 
the power of law. If for efficacy we substitute power, then the problem 
of validity and efficacy is transformed into the more common problem of 
!fright and might." And then the solution bere presented is merely the 
precise statement of the old truth that though law cannot exist without 
power, still law and power, right and might, are not the same. Law is, 
according to the theory here presented, a speclfic order or organization 
of power. 

i. The Principle 01 Effectiveness as Posillve Legal Noms 
(1,.,ernatimuJl and N atitmallA'fJl) 

The principle that a legal order must be efficacious in order to be valid 
is, in itself, a positive norm. It is the principle of effectiveness belonging 
to international law. According to this principle of international law, an 
actually estabUsbed authority is the legitimate government, the coercive 
order enacted by this government is the legal order, and the community 
constituted by this order is a State in the sense of international law, in
sofar as this order is, on the whole, efficacious. From the standpoint of 
international law, the constitution of a State is valid only if the legal 
order estabUsbed on the basis of this constitution is, on the wbole, effica
cious. It is this general prindple of effectiveness, a positive norm of 
International law, which, applied to the concrete circumstances of an 
Individual national legal order, provides the individual basic norm of this 
national legal order. Thus, the basic norms of the different national legal 
orders are themselves based on a general norm of the intemationallegal 
order. If we conceive of international law as a legal order to which all 
the States (and that means all the national legal orders) are subordinated, 
then the basic norm of a national legal order is not a mere presupposition 
of juristic thinking, but a positive legal norm, a norm of international 
law applied to the legal order of a concrete State. Assuming the primacy 
of international law over national law, the problem of the basic norm 
shifts from the national to the international1egal order. Then the only 
true basic norm, a norm which is not created by a legal procedure but 

'to 
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an exception there are also norms of international law determining 
directly the individuals whose conduct forms the substance of the 
international duties and rights of the states. 

One may assume that the technical development of international. 
law is progressing on the same path as that already taken by the 
development of the legal orders of the states. Very suggestive is 
the fact that in international law the centralization has begun 
the establishment of courts. They are the first relatively 
tralized organs of international law. To the extent that the direct 
obligating and authorizing of individuals and centralization 
creases in international law, the boundary between national and 
international law tends to disappear, and the legal organization 
mankind approaches the idea of a world state. 

/ 
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WHY SHOULD THE LAW 


BE OBEYED? 


WAT is the reason for the validity of the law? To assess the 
various answers to this question certain terms must be clarified_ By 
"law," positive law-either national or international-is under
stood. By "validity," the binding force of the law-the idea that 
it ought to be obeyed by the people whose behavior it regulates
is understood. The question is why these people ought to obey the 
law. 

'Ve do not ask whether positive law is valid-that it is so 
presupposed by a theory of positive law; it is an essential.charac
teristic of positive law. The subjective meaning of the acts by 
which the norms (Le., prescriptions, commands) of positive law 
are created iSz.~essariIy, that)-!:t~",p~tions ought to be 

obeYed.....13y._~z.:~~..i.!l.~.h.iSJ1.!ei~.1£1£.t:Jld~~~IUeaning consider~9:~_~?: 
be the~r :~gie£ti~I!!~~iIlZ(l~:w~l:lTN'otevery aetwh'OSesnbjective 
meanin'g-isa-norm is objectively one also. For example, a robber's 
command to hand over your purse is not interpreted as a binding 
or valid norm. Reformulated, our question then is: Why do we 
interpret the acts by which positive law is created as having not only 
the subjective but also the objective meaning of binding norms? 

II 

A frequently ~ccepted answer is that men ought to obey positive 
law because and to the extent that it conforms with the principles 
of morals. The moral principles which refer to the law-making and 
law-applying activities of men constitute the ideal of justice; ac
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Ix Foreword 

quotations of classical works where the accuracy of the page references 
could not be checked because the translation Kelsen used was unavailable, 
and finally two cases where in spite of all efforts a work could not be 
found. 

Whenever other changes were made in the text or the notes, they 
concerned only 'obvious mistakes' (such as typing errors, etc.) and never 
the substance of the work. 

After these technical considerations, the following comment should be 
. made about the content of the work. While we can tell that the 
manuscript had attained a very high degl,"ee of technical completeness, we 
cannot do so with respect to the content. We will never know whether, 
and to what extent, Kelsen had any changes in mind. A critical 
examination leads to the conclusion that the work exhibits a high degree 
of intellectual thoroughness. Positions Kelsen had previously adopted 
are sometimes repeated, but are also often improved on and given a more 
thorough justification; there are many discussions of views differing 
from his own, especially in the notes. But Kelsen also changed his mind 
on a series of issues. This is itself a reason for publishing the work, since 
scholars ought to be made familiar with the final state of Kelsen's 
thought on the theory of norms, whatever position is eventually 
recognized as being the correct one. Consequently, certain deficiencies 
which might be objected to in the manuscript (such as the repetitions) 
have to be accepted. 

Kurt Ringhofer 
Robert Walter 

1 

Norms 

I. The Signification of the Word 'Norm' 

The word 'norm' comes from the Latin norma, and has been adopted iJ1 
German to refer primarily, though not exclusively, to a command, a 
prescription, an order. Nevertheless commanding is not the only 
function of norms; norms also empower, permit, and derogate (d. 
below, ch. 25). 

II. Different Kinds of Norms: Norms of Law, Morality, and Logic
Norms as the Object of Cognition: Legal Science, Ethics, Logic 

People speak of norms of morality and law as prescriptions concerning 
people's behaviour towards each other, and in so doing they mean to 
express the idea that what we call 'morality' or 'law' consists of norms, is 
an aggregate or system of norms. People also speak of 'norms' of logic as 
prescriptions for thinking. But it is questionable whether the principles 
of logic (such as the principle of contradiction and the rules of inference) 
are norms and whether logic as a science has norms as its object (as ethics 
and legal science do). Also, in German there is no word for the norms 
which form the object of this norm-describing science other than 'logic' 
(which is the name of the science), as there is for the norms which form 
the object of ethics-'morality'-and legal science-Claw'. People who 
assume that there are norms for thinking (norms of logic), just as there are 
norms of morality and norms of law, use the word 'logic' to refer both to 
the science and to its object. Or-as is usually the case-they assume 
that the science of logic itself, instead of describing the norms of 
thought-as ethics describes the norms of morality and legal science the 
norms of law-posits them, and so issues prescriptions commanding that 
we think in a certain way, an assumption which is difficult to reconcile 
with the nature of a science (which is one of cognition of the object 
presented to it). But as we shall see later, there is also a tendency to 
identify the science of ethics with its object-morality-and legal 
science with its object-law-and to speak of them as 'normative' 
sciences in the sense of sciences which posit norms or issue prescriptions, 
instead of merely describing the norms presented to them as their object. 
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III. The Norm as the Meaning of an Act of Will 

When it refers to a prescription or command, the word 'norm' means 
that something is to be or is to happen. Its linguistic expression is an 
imperative or a sollen-sentence. The act whose meaning is that something 
is commanded or prescribed is an act of will (NOTE 1). That which is 
commanded or prescribed is primarily particular human behaviour. 
When someone commands or prescribes, he wills that something ought 
to harpen. The Ought-the norm-is the meaning of a willing or act of 
will, and-if the norm is a prescription or command-it is the meaning 
of an act directed to the behaviour of another person, an act whose 
meaning is that another person (or persons) is to behave in a certain way. 

IV. Ought as a Basic Category 

As Georg Simmel has already pointed out (1892), Ought is a 'basic 
category' just like Is; and we can no more give a definition of Ought than 
we can describe what Being is (NOTE 2). The act of will whose meaning is 
the norm is the act which is metaphorically said to 'create' the norm: it is 
the act which posits the norm, the norm-positing act. But a norm can be 
created not only by an act intentionally directed to that effect, but also 
by custom, that is, by the fact that people are accustomed to behaving in a 
certain way. We shall discuss this later. 

V. The Validity of a Norm 

Whether it is by an act of positing or by custom, norms become valid. 
When we say 'A norm is valid' we mean that a norm exists. 'Validity'is 
the specific existence of a norm, an existence different from that of a 
natural fact, and in particular from that of the fact by which it is created. 
A norm decrees an Ought. If we say this of every norm, then the word 
'ought' is being used in a broader sense than in ordinary speech. Usually 
we say that a person 'ought' to behave in a certain way only if a valid 
norm prescribes or commands that he do so, while we say of the person 
whom a norm empowers to behave in a certain way that he 'can' do so, 

of the person whom a normative order permits to behave in a certain 
way that he 'may' do so. A norm which repeals or restricts the validity of 

Cf. Eisler (1914: 77): ' ... but Ought always leads back to a will as source; that which is 
obligatory always appears as posited by a will and is ultimately justified only by reference to 
some possible of a will without which the demand is not truly grounded or rational or 
justified' . 
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another norm-a derogating norm-decrees a certain behaviour not to 
be obligatory (as opposed to a norm which decrees the omission of a 
certain, behaviour to be obligatOry). If such a derogating norm is valid, 
then this means that a behaviour decreed to be obligatory by another 
norm is no longer obligatory, If we say that every norm decrees an 
'ought', then the term includes all possible normative functions: 
commanding, empowering, permitting, and derogating. 

VI. Observance, Violation, and Application of Norms 

A norm which commands a certain behaviour-and only such a norm
can be observed or violated. But a norm can not only be observed (or not 
observed, i.e. violated), but also applied. A moral norm is applied when 
behaviour in accordance with the norm is approved of and behaviour 
violating the norm is disapproved of. A legal norm is applied when the 
prescribed sanction-punishment or execution of judgment-is directed 
at behaviour contrary to the norm. The validity of a norm-i.e. its 
specific existence-consists in that the norm is to be observed, and if not 
observed, then applied. Its effectiveness consists in the fact th:),t it is 
actually observed, and when not observed, then applied. The validity and 
the effectiveness of a norm must be clearly distinguished.2 In order to 
exist-i.e. to be valid-a norm must be posited by an act of will. No 
norm without a norm-positing act of will; or as this principle is usually 
phrased: No imperative without an imperator, no command without a 
commander.3 

VII. 'Norm' and 'Normal' 

Even though the adjective 'normal' contains the root 'norm', it does not 
refer to an Ought but to an Is. Something is 'normal' if in fact it occurs 
regularly. When people use the term 'normal' to signify an Ought, they 
presuppose that there is a valid norm to the effect that what usually 
happens ought to happen, and in particular that people ought to behave 
as they are used to behaving. It is significant in this connection that the 
words Pflicht (duty) and pflegen (to be accustomed to) are cognates. It is 
a fallacy to infer from the fact that something in fact regularly happens, 
that it also ought to happen. No Ought follows logically from an Is. 

2 According to Kiilpe (1923: 120 f.), a nonn has 'validity' only in so far as it is observed; in 
itself it has only 'binding force' and not validity. The terminologically correct words for what 
Ki.ilpe understands by 'validity' and 'binding force' are 'effectiveness' and 'validity' respectively. 

3 Cf. Dubislav (1937: 335), where he speaks of the 'impossible concept of an imperative 
without an imperator'. 
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Only a valid norm can decree that what regularly happens also ought to 
happen (NOTE 3). 

It is natural for religiously inclined people to assume that what 
regularly happens ought to happen. Since whatever happens does so in 
virtue of God's will, whatever regularly happens must be considered to 
be willed by God and therefore to be what ought to happen, i.e. 'good'. 
And so when something happens which is judged not to be good-such 
as a poor harvest or a crime-consistency requires that it also be 
considered as having been willed by God, but it is then interpreted as an 
exception to the rule, to what is 'normal'. But the assumption that what 
regularly happens ought to happen is often incorrect. A positive moral 
order can prohibit behaviour even though it regularly occurs; and a 
positive legal order can exclude the application of customary law, whose 
validity rests on the assumption we are discussing. Nevertheless, it has to 
be conceded that a norm loses its validity if in fact it is no longer observed 
or, when not observed, it is no longer applied. That is the problem of the 
relation between the validity of a norm-which is an Ought-and the 
effectiveness of that norm-which is an which we shall say more 
later. 

VIII. The Positivity of Norms 

A norm posited by an act of will occurring in reality is a positive norm. 
From the point of view of ethical and legal positivism, the only norms 
considered to be objects of cognition are positive norms, that is, norms 
posited by acts of will, and indeed, by human acts of will. 

Norms posited by human acts of will are arbitrary, in the genuine 
signification of the word: that is, they can decree any behaviour 
whatsoever to be obligatory (with one exception to be explained later: cf. 
below, ch. 23). The assumption that there must be norms which do not 
originate in arbitrary choice leads to the concept of a norm which is not 
the meaning of a human act of will: in other words, a norm which is 
not the meaning of any 'act' at all, or which is the meaning of an act of 
thought, or, if it is the meaning of an act of will, of a supra-human 
(especially divine) rather than human act of 

IX. The Norms of So-called Natural Law 

A. Will in Nature. 

Some people believe that norms of morality or law do not have to be 
posited by any act in order to be valid. For, they believe, there are norms 
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which are immediately valid or claim to be immediately valid since they 
are given in reality or 'nature', that is, they are immanent in nature. 
Hence their validity is no more 'arbitrary' than that of the causal laws of 
nature. Their validity is not conditional upon the will of the subjects 
whose behaviour they regulate, nor upon the will of any norm-positing 
subject. Their validity is-in this sense-as objective as that of the law 
that metals expand when heated. 

The nature in which these norms are immanent is either Nature in 
general, i.e. the totality of reality, or a particular nature, i.e. that of man. 
Such is the assumption of so-called Natural Law theory, which is 
opposed to ethical and legal positivism (NOTE 4). Consciously or not, 
this theory has a metaphysico-theological basis. 4 Nature is a complex of 
facts and factual occurrences, and cognition directed to this object can 
only assert that something is and not that something ought to be. Even 
when we have found that under certain conditions certain consequences 
always or usually occur in fact, in particular that certain living beings 
behave in the same way under certain conditions, it cannot be asserted 
that under certain conditions the observed consequences ought or ought 
not to occur, that these living beings ought or ought not to behave as 
they actually do or at least as they are usually accustomed to behave. As 
was stressed before, from the fact that something is or is not, it does not 
follow that something ought or ought not to be (NOTE 5). 

B. God's Will in Nature. 

Nature can be considered to be a source of norms only if we assume that 
there is a will immanent in Nature to the effect that things, especially 
living beings, are to behave in certain ways. Since the norms of Natural 
Law decree a certain human behaviour to be obligatory, this will must be 
directed to human behaviour. But since Nature itself is not endowed 
with any will, it must be the will of God present in Nature (which is his 
creation). The theologians are right on this point. For instance, Victor 
Cathrein argues for Natural Law as the necessary foundation of positive 
law in the following way: 'Who gives human society or human superiors 
the right to impose obligations on us?' and the answer can only be (so he 
says): 'Nature itself, or better, the author of Nature' (1924: i. 565). 
Similarly Gottlieb Sohngen characterizes Natural Law as 'the law 
inscribed in human nature by God' (1962: 24 f.). This is the meta
physico-theological presupposition without which no Natural Law 
theory is possible, and with which Natural Law theory succeeds or fails. 
The ultimate source of Natural Law is God's will. The norms of Natural 
Law are the meaning of his acts of will. If God's nature is understood to 

4 Cf. my article 'The Foundation of the Theory of Natural Law' (1973). 
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be reason (i.e. thought), then the norms of Natural Law are the meaning 
of his acts of thought or are contained in his thought. But they must also 
be the meaning of his acts of will or contained in his will. This is possible 
since thought and will coincide in God. By knowing what is good and 
bad, God wills that the good ought to be .and that the bad ought not to 
be, as we see already in the myth of the Tree of Knowledge (Genesis 3). 

C. Natural Law as the Law ofReason; Merely Thought Norms. 

If the 'nature' in which the norms of Natural Law are immanent is the 
nature of man, and if we consider that man's nature-unlike that of 
animals-consists in human reason, then Natural Law appears as the 
Law ofReason. Since reason is the faculty of thought and knowledge, the 
norms of the Law of Reason present themselves as the meaning of acts of 
thought: they are not willed norms but thought norms. Now there is 
such a thing as a merely thought norm (as opposed to a positive norm 
posited by a real act of will); but it is not the meaning of an act of 
thought but rather of an act of will which does not occur in reality but is 
imagined or thought of in the same way as we can imagine or think of 
anything which is possible but does not exist in reality. I can think of a 
norm which has not actually been posited by any authority, i.e. which is 
not the meaning of any real act of will occurring in reality. But I can 
think of such anorm only as the meaning of an act of will which I think 
of at the same time. I can think of a norm as if it were posited by some 
authority, even though it has nOt actually been posited, and there is in 
fact no act of will whose meaning it is. The principle 'No norm without a 
norm-positing authority' remains valid, even if the authority's act of will 
of which the merely thought norm is the meaning is fictitious. A merely 
thought norm is the meaning of a fictitious act of will, unlike a positive 
norm, which is the meaning of a real act of will. In general terms: No 
Ought without a will (even if it is only fictitious) (NOTE 6). 

D. The Concept ofPractical Reason. 

Since human reason is a faculty of knowledge and thought, it cannot 
posit the norms of so-called Natural Law. Reason enables us to know 
norms posited by the acts of will of an authority; it enables us to create 
concepts but not norms (NOTE 7). Reason as moral legislator is the 
central concept of Kant's ethics. But for Kant this reason IS practical 
reason: like divine reason, it is both thought and will, and-if we look 
closer-it is divine reason in man, it is God's reason in which man 
participates as a being created in the likeness of God (cf. below, ch. 18). 
The theory of the Law of Reason tries to understand norms as the 
meaning of acts of thought rather than of acts of will: it too rests on 
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metaphysico-theological speculation and succeeds or fails with it (NOTE 
8). 

x. Individ~al and General Norms 

A norm can be individual or general. A norm is individual if it decrees a 
once-only individually specified instance of behaviour to be obligatory. 
For example, the judicial decision that Schulze the thief is to be 
imprisoned for one year. A norm is general if it decrees some generally 
specified behaviour to be obligatory. For instance, the norm that all 
thieves are to be imprisoned. The individual or general character of a 
norm does not depend on whether it is addressed to an individually 
specified person or to a number of individually specified persons or to a 
class of persons (i.e. a number of persons specified generally rather than 
individually). Even a norm decreeing that the behaviour of a single 
individually specified person is obligatory can be a general norm, if the 
behaviour it decrees to be obligatory is not a once-only individually 
specified instance of behaviour of this person but rather some generally 
specified behaviour of his. Thus if, for instance, a father empowered by a 
valid moral order to address commands to his children orders his son 
Paul to go to church every Sunday or not to lie, then even though these 
norms are addressed to a single individually specified individual, they are 
general norms posited in virtue of the authority conferred by the valid 
moral order and binding on their addressee. If an authority empowered 
to do so by a valid moral order addresses a command to a number of 
individually specified subjects, and commands only one individually 
specified instance of behaviour-for instance, if a father orders his three 
sons, Paul, Hugo, and Friedrich, to offer their best wishes to their teacher 

Maier on the occasion of his fiftieth birthday-then there are as many 

individual norms as there are addressees (NOTE 9). 


What is obligatory in a norm (or commanded in an imperative) is a 
certain behaviour. This can be a once-only individually specified instance 
of behaviour of one or more individually specified persons; but it can 
also be an indefinite number of actions or omissions of one individually 
specified person or of a definite class of persons. That is the decisive 
difference (NOTE 10). 

A general norm is called an ought-rule (NOTE 11). There is no 
justification for restricting the term 'norm' to general norms, for 
considering generality to be an essential characteristic of a norm (NOTE 

12). For the essence of a norm is that it decrees behaviour to be 
obligatory. This can be done either generally or individually. When a 
norm commands a certain behaviour, it is commonly called a 'command' 
(NOTE 13). But not every command is a norm. We shall consider later the 
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question of when a command is a norm (d. below, ch. 8). The belief that 
a norm has to be general is connected with the previously mentioned fact 

ordinary speech the term 'norm' is also used for an is-rule and 
such a case it is indeed general. As was pointed out before, when some 
event is characterized as 'normal', this usually does not mean that it is as 
it ought to be, i.e. that it agrees with an ought-rule, but rather that the 
event is something which regularly tends to occur in fact. 

XI. Norms and Norm-addressees 

To say that a norm is 'directed' to a person simply means that it is the 
behaviour of a person, human behaviour, which is obligatory. The norm 
is not concerned with the human being as such in all that he is and does, 
but only with a certain human behaviour. A norm 'is directed to a person' 
in that it decrees a certain behaviour of one person or of a definite or 
indefinite number of persons to be obligatory. The term 'norm
addressee' is simply a way of saying that the behaviour decreed to be 
obligatory in the norm is human behaviour, the behaviour of a human 
being. 

-------~-.-,. 

2 

Norms and Means-End Relations: 

Ought and Must-Teleological 
(Causal) and Normative 

Necessity-Norms and Ends 

An is-rule can take the form of a causal law to the effect that something 
must occur under certain conditions. The word 'must' expresses causal 
necessity. If we suppose that 'ought' also expresses necessity, then a dear 
distinction has to be made between causal and normative necessity. Since 
the term 'norm' can be used in ordinary speech to refer not only to an 
ought-rule but also to an is-rule, some people fail to distinguish clearly 
between the two kinds of necessity and use 'ought' and 'must' 
synonymously, a most misleading practice. 

This is particularly so when people suppose that the question 'What 
ought I to do?' can be answered with the well-known saying 'Who wills 
the end, must will the means', that is, when people identify normative 
with teleological necessity, with the necessity involved in the relation 
between means and end. J The saying 'Who wills the end, must will the 
means' is the answer to the question 'What must I do in order to realize a 
certain end?', and this is a different question from 'What ought I to do?' 
The first question is about the appropriate means to an end, while the 
second question (in which the action is not specified in terms of some 
end, in terms of 'in order to ... ') is about the validity of a norm. And the 
answer to this second question (which concerns an Ought) can only be a 
sollen-sentence (a sollen-sentence which is a statement about the validity 
of a norm, as we shall see later). If someone asks 'How ought I to act 
towards my enemy?', his question is not about the appropriate means to 
realize an end he is pursuing, as when he asks 'What must I do to expand 
a metal?' The answer to this question is 'You must heat the metal: Or 
more correctly: 'A metal must be heated if one wants it to expand.' This 
answer refers to the causal connection between heating and expanding, 
and the word 'must' expresses this causal necessity, and not logical 
necessity as some people assume when they think that willing the means 

1 Drews (1928: 10): 'Norms ... are prescriptions or rules which must be observed if a certain 
goal is to be reached. ' 
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inner processes of willing and understanding can be discovered by 
introspection and are essential for a correct description of what occurred, 
then-relying on the arguments which support the possibility of an 
objective psychology-we can, indeed we must, make use of them in the 
description of a command given by one person and received and obeyed 
by another. 

10 

Acts ofCommanding, Commands, 

and Observance ofCommands 

I. The Analysis of the Act of Commanding: The Inner Processes 

Any attempt to describe a command and its observance without referring 
to inner processes in the commander and the addressee means that we 
have to give up completely the concepts of 'command' and 'observance', 
at least in so far as we are talking of subjective observance, i.e. when the 
addressee understands the utterance addressed to him as a command and 
acts in accordance with it because he wants to act in accordance with it, 
i.e. because the motive for his behaviour is his mental representation of 
the command. 

n. Command and Observance as Causally Connected 

If we try to describe the state of affairs in question without any reference 
to inner processes, then we are forced to explain the relation between a 
command and its observance merely as a causal connection between one 
person's linguistic (or other) utterance and another person's outward 
behaviour of reacting to the utterance. We can assume that there is a 
causal relation between two facts (A and B) only if we have observed that 
a fact of the same kind as A is regularly followed by a fact of the same 
kind as B. We can assume that the expansion of a certain stretch of 
metal rail was caused by the heat of the sun-i.e. that this metallic 
object's reaction to being heated by the sun's rays is to expand-only if 
we have observed that metals regularly expand when heated, i.e. react to 
heat by expanding. If no reference is made to inner processes in the 
commander and the addressee, we can assume that there exists a causal 
connection between a linguistic utterance called a command and 
behaviour called compliance with this command, only if we have 
observed that behaviour of the same kind as the concrete behaviour we 
call 'compliance' regularly follows an utterance of the same kind as the 
concrete utterance we call a 'command'. It is doubtful whether such 
regularity can be observed since in many cases commands are not 
obeyed. But whether it is possible or not, the observation of the external 
events already involves a certain interpretation of the observed facts. 
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III. 	Observance as a Specific Reaction to a Command 

One fact, that of the linguistic utterance, is interpreted as the uttering of 
a 'command' and the other, the behaviour which consists in a reaction to 
the utterance, as the 'observance' of this command. But how can we 
distinguish a linguistic utterance as a command from other utterances 
which are not called commands, and behaviour as observance of a 
command from other instances of the same behaviour which are not 
called observance of a command? What is the similarity between two 
utterances which is the reason for calling them both 'commands'? What 
is the similarity between twO reactions which is the reason for calling 
them both 'observance'? Knowing what these differences and similarities 
are must precede any description of a concrete state of affairs as a causal 
connection between a command and its observance, just as one must 
distinguish between heating and other processes between metals and 
other objects before being able to assert that there exists a causal 
connection between heating by the sun's rays and expansion of a certain 
stretch of metal raiL 

In countless cases, we can observe that a person utters something to 
another person, and the latter reacts to the utterance in some way, and 
yet we do not describe the first utterance as a command or the second 
utter.ance as compliance with the command. For example, a father says to 
his son 'You are a good boy' and the son reacts with a gesture. The father 
says to him 'You are a bad boy' and the son reacts with another gesture. 
The father says to him 'Did you go to school today?' and the son reacts 
by saying 'Yes' or 'No' or by walking off without saying anything. Or a 
mother reads a story to her daughter and the child reacts to the story by 
beginning to cry. In all these cases, we do not call the first person's 
utterance a 'command' or the second person's reaction 'compliance'. 
Now, as was pointed out earlier, the same utterance can be a command 
or something other than a command. For instance, a father says to his 
son 'You'll go to school tomorrow.' This can be a mere statement, the 
prediction of a future event; but it can also be a command. The sentence 
'Thieves are punished with imprisonment' is linguistically a statement. 
But in a Criminal Code this sentence has the meaning of a command, 
that is, 'Thieves are to be punished with imprisonment.' The difference 
between an utterance with the meaning of a command and an utterance 

does not have the meaning of a command therefore cannot reside 
in the utterance itself, and likewise the similarity between two utterances 
which makes them both commands cannot reside in the utterances 
themselves. Therefore: 

1. 	 a distinction must be made between a linguistic expression and the 
meaning the expression, and between perceiving an expression 
and understanding it; 
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2. 	 the' function of uttering (i.e. producing sounds or written 
symbols) and the function of giving a certain meaning to that 
utterance are twO different functions. 

IV. 	A Situation Involving Command and Observance Cannot Be 

Described without Referring to Internal Processes 


A father can say to his son 'You'll go to school tomorrow' and on one 
occasion be making a statement and on another occasion be issuing a 
command, but the activity of his larynx, tongue, and lips is the same in 
both cases. If he produces two different meanings, there must exist a 
second function different from that of speaking: a process of thought or 
will which gives the linguistic expression its specific meaning as a 
statement or command. 

How can the cases in which a person's utterance is called a command 
and another's reaction is called compliance be distinguished from the 
many cases where this does not occur? The answer can only be that an 
utterance is a command if it expresses the meaning of an act of will, 
specifically the meaning that the other person is to behave in a certain 
way; and the other person's reaction is compliance with the command if 
it is behaviour which agrees with the meaning which is expressed in the 
utterance and which he understands, and if his motive in acting is his 
intention to behave in a way which agrees with the command he is aware 
of. This is compliance in the genuine, subjective, sense of the word. (It 
must be distinguished from 'compliance' in the objective sense, of which 
more later: d. below, ch. 15). If a father says to his son 'You'll go to 
school tomorrow', this expression is a command for the son-i.e. the son 
understands it as a command-if he believes that the words spoken to 
him by his father an act of will whose meaning is that he is to go to 
to school tomorrow, i.e. if the son understands in this way the sentence 
uttered by his father. He could understand it simply as a statement, and 
answer 'You are mistaken: I shall not go to school tomorrow, since 
tomorrow is Sunday and there is no school.' Without any reference to the 
inner processes of willing and understanding and without the help of the 
concept of a meaning (a concept different from that of an utterance), 
utterances which are commands and reactions which are compliance 
cannot be distinguished from those which are not. Without any reference 
to these inner processes and without the help of the concept of a meaning, 
it is therefore impossible to observe the regularity of the sequence of 
command and compliance, and hence to describe a concrete command 
and its observar:ce as causally connected. The inner processes in the 
commander and the addressee are an essential component of this causal 
connection. 
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V. 'The Cock Calls the Hens by Crowing' 

Someone who says 'The cock calls the hens by crowing' interprets the 
cock's crowing as analogous to human behaviour, that is, to a father's 
calling his children (who are playing in the garden) into the house to eat. 
He can do this by uttering the words 'Come and eat' or simply by 
uttering the word 'Dinner!', which linguistically can have the meaning of 
a statement ('It is now dinnertime') but which is understood by the 
children to be, just like the words 'Come and eat', a command to come 
into the house, and which they therefore obey. In other words, the 
cock's crowing is interpreted as a command and the hens' behaviour as 
compliance with this command. In other words, one considers there to 
be the same causal connection between the cock's crowing and the 
gathering of the hens as between a father's call and the gathering of the 
children. 

But is this interpretation permissible? Note that in many cases the 
cock crows without the hens gathering round. Hence it must be a 
particular crowing which has this effect. But if the cock can crow in 
different ways, and we want to describe the situation by saying 'The 
cock calls the hens by crowing', the question then arises as to the cause of 
the cock's crowing in different ways at different times. The answer to 
this question-if there is one-can only be: The cock crows in this 
particular way because it wants to cause the hens to gather round by 
crowing in this way, i.e. because it wills that the hens are to come. In 
other words, we must extend the analogy with the cal1ing of the children 
to the cock's inner behaviour. And if we interpret the cock's crowing as a 
'calling' of the hens, we must also interpret their reaction to this 
particular way of crowing-their gathering round-in such a way that 
they distinguish this way of crowing from others and understand the 
command to gather round. 

It can be objected that there is no justification for assuming that the 
cock wants its crowing to have the effect of causing the hens to gather 
and that the hens understand just this way of crowing as a command, i.e. 
there is no justification for such an extension of the analogy with a 
human command. If we accept this objection (i.e. refuse to extend the 
analogy that far), then we must give up completely the analogy with a 
human command in our description of the event. We can no longer say 
'The cock calls the hens by crowing' just as we do not, and cannot, say 
'The heat of the sun "cal1s on the rails to expand''', but we must say 'A 
certain way of crowing by the cock causes the hens to gather round' just 
as we say 'The heat of the sun causes the rails to expand.' The cock's 
crowing is a series of sounds which the hens hear, but they are not a 'call' 
as are the sounds produced by the father when he calls his children, 
because the latter sounds have the meaning of a specific command which 
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one must call a 'call', since the father expresses in this way the meaning of 
his will that the children are to come, and because the children not only 
hear the sounds but understand them as a command to come. It is 
irrelevant that the hens' gathering round is caused by sounds which they 
hear. The causal connection between the cock's crowing and the hens' 
gathering round is no different basically from that between the heat of 
the sun and the expansion of the rails. The conclusion is this: if we 
cannot accept that the cock's crowing is the expression of the meaning of 
the cock's act of will, which is then understood by the hens, then the 
event cannot be described as 'The cock calls the hens by crowing', i.e. we 
cannot describe the cock's crowing as a command which the hens obey 
by gathering round (NOTE 39). 
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The Functions ofNorms.' 


Commanding, Permitting, 

Empowering, Derogating 


I. 	Commanding and Prohibiting: The Same Function Relative to 

Different Objects 


The specific function of a norm is to command a certain behaviour. 'To 
command' is synonymous with 'to prescribe' (as opposed to 'to 
describe') (NOTE 73). Describing is the meaning of an act of cognition; 
prescribing is the meaning of an act of will. A person describes something 
by stating how it is; a person prescribes something-especially a certain 
behaviour-by expressing how it ought to be (NOTE 74). 

We distinguish linguistically between commanding and prohibiting. 
But they are not two different functions, but rather the same function 
relative to different behaviour: an action and the omission of this action 
(NOTE 75). Every prohibition can be represented as a command. For 
instance, the prohibition 'One is not to steal' as the command 'One is to 
refrain from stealing.' But every command can also be represented as a 
prohibition. For instance, the command 'One is to speak the truth' as the 
prohibition 'One is not to lie', i.e. refrain from speaking the truth. The 
sentence 'It is commanded to obey one's parents' is equivalent to 'It is 
forbidden to disobey one's parents.' Every prohibition of a given 
behaviour is the commanding of the omission of this behaviour, and 
every commanding of a given behaviour is the prohibition of the 
omission of this behaviour. 

The concept of behaviour includes both actively doing and passively 
refraining from doing. If we consider only actively doing something, 
then we must distinguish between commanding this action and 
prohibiting it, and if we consider only passively refraining from doing 
something, then we must distinguish between commanding this omis

and prohibiting it; and so we have the impression that there are two 
different functions. But the object of a norm-i.e. behaviour-is not 
limited to positive action. If we correctly characterize object of a 
norm as 'behaviour', this eliminates the need to distinguish between 
commanding and prohibiting. 

§m 	 Functions of Norms 

II. 'Ought' as the Expression for All Normative Functions 

Commanding is not the only function of norms. A norm can not 
only command a certain behaviour; it can also empower someone to 
behave in a certain way, and finally it can repeal the validity of another 
norm, i.e. derogate another norm. But permitting is also considered a 
normative function. If a norm is understood as a certain meaning (or 
meaning-content) and if this meaning is said to be that something 'ought' 
to be or 'ought' to happen-especially that a person ought to behave in a 
certain way-then the word 'ought' is being used in a broader sense than 
is usual. According to common usage, 'ought' corresponds only to 
commanding; 'can' corresponds to empowering and 'may' to permitting. 
We say 'He "ought'" only of the person to whom something is 
commanded; we say 'He "may",1 of the person to whom something is 
permitted and 'He "can"' of the person empowered to do something. If 
we say that even an empowering norm decrees an 'ought' and that an 
'ought' obtains even in the case of a permission-since empowering and 
permitting are essentially related to an Ought-then the word 'ought' 
expresses the three normative functions (commanding, empowering, and 
permitting). 

III. Commanding is a Different Function in Law and in Morality 

There is an important difference between law and morality with respect 
to the function of commanding (Cf. The Pure Theory of Law (1967) 
59 ff.). A positive legal order commands a certain behaviour by attaching 
a coercive act as a sanction to the opposite behaviour, or more precisely, 
by decreeing a coercive act to be obligatory in the event of this 
behaviour, in the sense that it empowers the performing of this coercive 
act. A debtor is legally commanded to repay a loan to a creditor for the 
very reason that if the debtor fails to repay the loan forcible execution is 
to be carried out upon his assets, in the sense that a law-applying organ is 
empowered to order such a forcible execution. It is legally commanded 
not to commit theft for the very reason that if a theft occurs the thief is to 
be punished, in the sense that the law-applying organ is empowered to 
inflict a punishment. If the legislator were to command that loans be 
repayed or to forbid committing theft, without attaching a sanction to 
the non-repayment of loans or the commission of theft, he would merely 
be expressing a legally irrelevant wish; the repayment of loans and the 
avoidance of theft would not be legally commanded. 

I Bolzano (1972: 192): 'When there is no obligation which interdicts a certain action, then we 
say that it is permissible. Hence, the permissibility of an action is the non-obligatoriness of its 
omission.' 
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It is true that a moral order-as we shall see-also attaches a sanction 
to the behaviour it prohibits, namely disapproval of this behaviour on 
the part of members of the community. But there is no essential 
connection between the prohibition and the sanction. Lying is not 
morally forbidden for the very reason that lying is to be disapproved of 
by members of the community; but lying is forbidden and furthermore 
the members of the community are commanded to disapprove of lying 

(NOTE 76). 

IV. Permitting in a Negative Sense and in a Positive Sense 

The term 'permitting' can refer to different situations. The statement 
behaviour is permitted' can mean that this behaviour is not the 

object of any norm, especially, that this behaviour is neither forbidden 
nor commanded, i.e. that neither this behaviour nor its omission is 
commanded by a norm. In this sense, 'being-permitted' has a purely 
negative signification. To say that some behaviour is 'permitted' in this 
sense is to say that there is no valid norm which commands, forbids, 
positively permits, or empowers this behaviour. 'Permitting' in this 
negative sense is therefore not the function of any norm. There exists no 
'permitting' in this negative sense as the function of a norm; there exists 
only a being-permitted as the property of behaviour which is not the 
object of any norm: e.g. breathing, thinking. In such cases we also say 
that the behaviour is 'free': 'Thoughts are free.' In this purely negative 
sense, a certain behaviour has the property of being permitted only when 
there is no valid norm which commands this behaviour or its omission. 

That a certain behaviour is permitted can also mean that the validity of 
a norm prohibiting this behaviour (or commanding its omission, which 
amounts to the same thing) is repealed by another, derogating, norm, so 
that this behaviour is no longer forbidden (or no longer commanded, as 
the case may be). We then say that this behaviour is permitted. For 
example, if entering onto a piece of land is forbidden by a legal norm 
under pain of punishment (or, and this comes to the same thing, if 
refraining from entering onto this piece of land is commanded) and the 
validity of this legal norm is repealed by a later derogating norm, then 
entering onto this piece of land is now permitted. The derogating norm 
makes entering onto the piece of land a free act. Here we have a case of 
permitting in a positive sense. Permitting in a positive sense also obtains 
if the validity of a norm prohibiting a certain behaviour (i.e. command
ing the omission of this behaviour) is restricted by another, derogating, 
norm. For example, a norm prohibits killing human beings (i.e. 
commands refraining from killing) and another norm restricts the 
validity of this norm by making an exception for cases of self-defence. 

§v Functions of Norms 

Killing i~ self-defence is then permitted or free. Or a general moral 
norm prohibits lying (i.e. commands refraining from lying). But its 
validity is restricted by a norm which creates an exception for physicians 
who are asked by their patients about the nature of their illness. It is then 
permitted or free for physicians to deceive their patients about the 
incurable nature of their illness. In these cases, 'permitting' is a function 
of a norm, that is, of the norm which repeals or restricts the validity of 
the earlier norm, in other words, of a derogating norm. Hence it is 
correct to characterize permitting positively as making something 
free, unlike negative permitting: behaviour which is permitted in the 
negative sense of 'permitted' is. free, but not made free. The 
normative function of permitting positively is reducible to the function 
of derogating, that is, it is reducible to a repealing or restricting of the 
validity of a norm prohibiting a certain behaviour. Permitting in a 
positive sense is not the direct function of the norm repealing or 
restricting the validity of another norm; but it is its indirect function 
since a certain behaviour's being permitted is the consequence of the fact 
that the prohibition of this behaviour (i.e. the commanding of the 
omission of this behaviour) has been repealed or restricted. 

One can neither comply with nor violate such a permission; one can 
only make use of it or decline to make use of it. This does not imply that 
there are no permissive legal norms2 For it is not essential for a legal 
norm that it be open to observance and violation. Only legal norms 
which command (or forbid, as the case may be) a certain behaviour can 
be observed or violated by the behaviour of those subject to the norm; 
this is not possible with derogating norms, i.e. norms which repeal or 
restrict the validity of other norms. 

V. Being-permitted and Being-commanded 

There is a relation between permitting (in either the negative or the 
positive sense) and commanding or prohibiting. For-as has already 
been indicated-a certain behaviour is permitted in the negative sense if 
it is neither forbidden nor commanded; and it is permitted in the positive 
sense if the validity of a norm which commands it is repealed or 
restricted. In either case behaviour which is permitted-in either the 
negative or the positive sense-is not forbidden. If we must consider 
'commanding' and 'permitting' as two different normative functions; 
then it is undeniable that being-permitted and being-commanded are 
mutually exclusive. If a certain behaviour is only permitted, then it is not 

1 As Mayo claims (1957: 167 and 1'74). He bases his claim on the fact that permissions cannot 
be observed or violated: 'Permissions cannot be obeyed or defied; the most we can say seems to 
be that one can "take advantage of" a permission.' 
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commanded; if it is commanded, then it is not permitted. But it is 
claimed by some that whatever is commanded is also permitted.:) If a 
certain behaviour is permitted, then a person can make use of, or decline 
to make use of, the permission. A person has the choice of behaving or 
not behaving in the way permitted. 4 If behaviour which is commanded 
were also permitted, then a person would both have a choice and nOt 

a choice of behaving or not behaving in the way commanded 
permitted as a result). The assumption that what is commanded is also 
permitted also has the consequence that since one can observe or violate 
a command, one could also observe or violate the permission which the 
command represents. But one can neither observe nor violate a permission: 
one can only make use of it or decline to make use of it (NOTE 77). 
If a behaviour is permitted in the negative sense, i.e. is free 

(because it is neither commanded nor forbidden), neither this behaviour 
nor its omission can violate a norm. If a behaviour is permitted in the 
positive sense because the validity of a norm prohibiting this behaviour 
(i.e. commanding its omission) is repealed or restricted by another norm, 
this permitting norm cannot be violated. If entering onto some piece of 
land is permitted in virtue of the fact that the validity of the norm 
prohibiting entry (i.e. commanding the omission of this act) is repealed, 
then the person who makes no use of this permission does not violate in 
any way the permission granted to him by the law. If the norm 
prohibiting the killing of human beings (i.e. commanding the omission 
of killin'g) is restricted by a norm making an exception for, and thus 
permitting, killing in self-defence, a person who does not kill a human 
being in self-defence does not violate the norm permitting killing in self
defence (NOTE 78). 

Just as commanded behaviour is sometimes said also to be permitted, 
prohibited behaviour is sometimes said to be not-permitted. People say 
'Valid law does not permit a man to marry a woman if he is already 
married; bigamy is not permitted.' That is equivalent to 'Valid law 
prohibits a man from marrying a woman if he is already married; bigamy 
is forbidden: But this terminology is misleading. It leads to the belief 
that what is commanded is also permitted. For if forbidden behaviour is 
not permitted, people assume that commanded behaviour is also 
permitted. But this is wrong, as was shown. It is advisable that 
commanding (including prohibiting) and permitting be clearly distin
guished, even in everyday usage. 

Another incorrect belief is that 
can be 

-) A typical example of the view then commanded behaviour is also always 'Dermined' is that 
of Garcia Maynez (1959)_ 

4 [Translator'S Note: The German text has 'commanded', but this is probablr a mistake for 
. J'l 
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is perfectly -possible for the same behaviour to be forbidden by a valid 
norm and commanded by another simultaneously valid norm. A conflict 
of norms will then exist, and the existence of conflicts of norms cannot 
be denied. 5 

VI. 'Whatever is not Forbidden is Permitted' 

It is customary to say of a POSitIve legal order: 'Whatever is not 
forbidden is permitted.' If 'being-permitted' has the negative signific
ation of being neither commanded nor forbidden, then this rule is 
incorrect, for it is a contradiction to say 'Whatever is not forbidden is 
neither commanded nor forbidden.' A positive enactment of the rule is out 
of the question. If 'being-permitted' has the positive signification defined 
above (i.e. something is permitted in this sense if it is not forbidden), the 
rule amounts to the tautology 'Whatever is not forbidden is not forbidden.' 
Any enactment of the rule by the legislator is therefore superfluous. 

But could the legislator enact the rule 'Whatever is not permitted is 
forbidden,?6 Since the normative function of permitting (in a positive 
sense) consists in the repeal or restriction of the validity of a norm 
forbidding a certain behaviour, the rule in question presupposes a norm 
posited by the legislator prohibiting every behaviour unless permitted by 
the legislator, that is, unless the validity of the general prohibition is 
restricted with respect to all possible actions and omissions the legislator 
intends to permit. This is theoretically imaginable, but practically it is 
not feasible. 

Some people believe that the rule 'Whatever is not permitted is 
forbidden' is not applicable generally, but only to the law-creating and 
law-applying acts of legislative, judicial, and administrative organs. This 
is incorrect. The creation and application of law are not 'permitted' 
either in the negative sense of 'not commanded' and 'not forbidden', or 
in the positive sense of a repeal or restriction of the validity of a legal 
norm prohibiting the creation and application of law. Certain organs are 
empowered to create and apply law; they are not permitted to do so; and 
empowering is a different normative function from permitting (in a 
positive sense).7 

5 Cf. the discussion concerning the application of the logical principle of contradiction to 
norms, eh. 57, below. 

6 Garcia Maynez (1959: 209): 'Sometimes the legislator enacts the rule that whatever is not 
rm>ssly forbidden is implicitly permitted; and sometimes on the contrary, he declares that 

is not expressly permitted 
7 P. T. Geach distinguishes 

example of a prineip 
a traitor This is not a ease of permitting, but of empowering. In discussions about the 
problem of a of norms the normative function of empowering is ignored as it is not 
distinguished from that of permitting. This is particularly true of the writings of von Wright, 
Castaneda. Tammelo. and Wedberg . 


